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Introduction  
An apology is arguably the most effective way for a defendant, or other alleged violator of an accepted 
legal standard, duty or obligation, to demonstrate their assumed responsibility for a wrong committed.1 
Whether an apology is heartfelt, or more calculated and pro forma, there is little question that when an 
apology is delivered, its maker has assumed at least moral responsibility for the act or omission in 
question.2 Societies tend to respect individuals ƚŚĂƚ  ‘ŽǁŶ ƵƉ ? ƚŽ ƚŚĞŝƌ ĨĂƵůƚƐ ?admit mistakes, take 
responsibility for their conduct, and offer an appropriate apology to any affected innocent persons.3 
Radzik and Murphy explain that apologising is likely the most explicit manner through which human 
errors of any kind are ĂĐŬŶŽǁůĞĚŐĞĚ ?  ‘ǁĞůů-ĨŽƌŵĞĚ ? ĂƉŽůŽŐŝĞƐ ŝŵƉůŝĐŝƚůǇ ĂĐŬŶŽǁůĞĚŐĞ ǁƌŽŶŐĚŽŝŶŐ ?
responsibility, and an expression of regret or remorse.4 
However, as the following critical discussions tend to confirm, apologies can also create a legal liability 
minefield for dispute resolution (DR) practitioners and their clients alike. Made too early in a legal 
dispute, i.e. before all relevant facts have been ascertained, an apology may encourage a claimant to 
exploit an apology to its legal advantage.5 Withheld for fear that an apology might increase ultimate 
liability exposure, a potential defendant or arbitration respondent may inadvertently reduce the 
prospects of securing an early and more satisfactory DR outcome.6  
                                                          
1 Massimo N. Nardo and Ronald D. Francis ? ‘DŽƌĂůŝƚǇĂŶĚƚŚĞƉƌĞǀĞŶƚŝŽŶŽĨĐŽƌƌƵƉƚŝŽŶ PĂĐƚŝŽŶ or intent - a new 
ůŽŽŬĂƚĂŶŽůĚƉƌŽďůĞŵ ? ? ? ? ? ? ) ? ? ? ? )J.F.C. 128, 131. 
2 Elizabeth A. Cole,  ‘ƉŽůŽŐǇ ?&ŽƌŐŝǀĞŶĞƐƐ ?ĂŶĚDŽƌĂůZĞƉĂŝƌ ? ? ? ? ? ? ) ? ? ? ?Ethics & International Affairs 1, 4. 
3 Linda Radzik and Colleen DƵƌƉŚǇ ? ‘ZĞĐŽŶĐŝůŝĂƚŝŽŶ ?, The Stanford Encyclopedia of Philosophy (Summer 2015 
Edition), Edward N. Zalta (ed.), [Online] Available: 
<http://plato.stanford.edu/archives/sum2015/entries/reconciliation/> [24 October 2016]. 
4 Ibid, [3.1]. 
5 Prue Vines,  ‘Apologising to Avoid Liability: Cynical CivilŝƚǇŽƌWƌĂĐƚŝĐĂůDŽƌĂůŝƚǇ ? ? (2005) 27(3) Sydney Law Review 
483, 485. 
6 Robyn Carroll,  ‘tŚĞŶ ?^ŽƌƌǇ ?ŝƐƚŚĞ,ĂƌĚĞƐƚtŽƌĚƚŽ^ĂǇ ?,ŽǁDŝŐŚƚƉŽůŽŐǇ>ĞŐŝƐůĂƚŝŽŶƐƐŝƐƚ ? ? ? ? ? ? ? ) ? ? ? ? )
Hong Kong Law Journal 491, 499. 
 2 
Drawing on various high-level international sources, the reported research and related discussion points 
developed below focuses on the development of apology legislation across different jurisdictions. The 
key proposition advanced is that to fairly encourage individual responsibility, whilst ensuring a morally 
correct position is not improperly exploited by the receiving party, clear legislation governing how an 
apology may be treated for DR and related civil litigation purposes is an essential DR system 
requirement.7  
Three common law civil jurisdictions are given particular attention in this discussion: (i) the UK, with 
attention directed to apology approaches in both Scotland and England-Wales (EW); (ii) British Columbia 
(BC), Canada; and (iii) Massachusetts, USA ?dŚĞƐĞĐŝǀŝů ũƵƐƚŝĐĞ ƐǇƐƚĞŵƐ ?shared legal heritage assists in 
giving the comparative discussions appropriate focus, particularly with respect to how apology 
legislation has influenced tort law evolution within each jurisdiction.8 
Apologies ʹ key benefits  
The key benefits most often attributable to an apology forming part of a larger DR strategy have various 
dimensionƐ ? /ƚ ŝƐĂĐŬŶŽǁůĞĚŐĞĚƚŚĂƚ  ‘ƐƚƌĂƚĞŐǇ ?, as used here with its calculating and dispassionate DR-
driven connotations, and the warmer human associations often associated ǁŝƚŚ  ‘ĂƉŽůŽŐǇ ?, may seem 
antithetical on initial consideration.9 Fiske reinforces this impression with her stark advice that in any 
ďƵƐŝŶĞƐƐZƐĞƚƚŝŶŐ ?ĂƌĞƉƵƚĂƚŝŽŶ ‘ďůŽǁ ?ƌĞƋƵŝƌĞƐ ‘ ?ĂĐůĞĂƌ ?ƐƚƌĂƚĞŐŝĐŵĞƐƐĂŐĞ ?ĞǆƉůĂŝŶŝŶŐƚǁŽƚŚŝŶŐƐ P ? ? )
ǁŚĂƚǁĞŶƚǁƌŽŶŐ ?ĂŶĚ ? ? )ǁŚĂƚǇŽƵĂƌĞĚŽŝŶŐƚŽƌĞĐƚŝĨǇƚŚĞƐŝƚƵĂƚŝŽŶ ? ?10  
From a combined moral-legal DR perspective, an apology will often contribute to better relations 
between parties estranged by a wrongful act or a prolonged course of conduct. An apology is akin to an 
act of contrition, where the offending party acknowledges that a precipitating event was morally 
                                                          
7 ƉŽƐŝƚŝŽŶĐŽůůĞĐƚŝǀĞůǇŝŶƐƉŝƌĞĚďǇƚŚĞƐŽƵƌĐĞƐĂƐƐĞŵďůĞĚŝŶƚŚĞŝďůŝŽŐƌĂƉŚǇ ?ƐĞĞĞ ?Ő ?sĂůŽƌďĞƚƚ ? ‘tŚǇ/ƚ ?ƐĞƚƚĞƌ
ƚŽĞ^ŽƌƌǇƚŚĂŶ^ĂĨĞ PdŚĞĂƐĞĨŽƌƉŽůŽŐǇWƌŽƚĞĐƚŝŽŶ>ĞŐŝƐůĂƚŝŽŶ ? ? ? ? ? ? ) ? ?Dublin University Law Journal 127, 
130-134. 
8 WƌƵĞsŝŶĞƐ ? ‘The protected apology as the modern response to the moral question at the heart of Donoghue v 
Stevenson: what if Stevenson had apologised? (Case Comment) ? ? ? ? ? ? ) ?Jur. Rev. 438, 497-498. 
9 Rosanna M. Fiske,  ‘^ŵĂƌƚƉŽůŽŐŝĞƐ^ŚŽƵůĚĞ^ƚƌĂƚĞŐŝĐ ? ? ? ? ? ? )Harvard Business Review [Online] Available: 
<https://hbr.org/2011/10/admitting-a-mistake-isnt-enoug> [24 October 2016]. 
10 Ibid. 
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wrong.11 Goldberg et al. ŽďƐĞƌǀĞ ƚŚĂƚ  ‘ ? ƚŚĞ ĨŝƌƐƚ ůĞƐƐŽŶ ŽĨDR many of us learn as children is the 
importance of apologising. ?12 
In conflict or tort claim circumstances, such as insulting, demeaning, or other anti-social behaviour 
causing emotional upset to the offended person, an apology will often signal a potential new beginning 
ŝŶ ƚŚĞ ƉĂƌƚŝĞƐ ? ƌĞůĂƚŝŽŶƐŚŝƉ ?13 From an admission of wrongful behaviour, the parties may be able to 
establish a foundation from which they can move forward; alternatively, if the relationship cannot be 
restored to its former strength, then an apology is an effective clean break. Each person can move 
forward with a better sense that the problem giving rise to the apology is no longer problematic.14 These 
moral attributes create an effective bridge to more fully appreciating the legal issues generated by 
apology concepts and related apology legislation. Vines observes that apologies play a dual social and 
legal role,15 noting that the collective psychological, sociological, philosophical and anthropological 
ůŝƚĞƌĂƚƵƌĞ ŝůůƵƐƚƌĂƚĞƐ ƚŚĂƚ ĂƉŽůŽŐŝĞƐ ĐĂŶ ŽĨƚĞŶ ƐĂƚŝƐĨǇ Ă  ‘ ? ŚĞĂůŝŶŐ ĂŶĚ ƌĞ-balancing function for both 
victim and relationship, and often for an offender as well. ?16 
Interpersonal DR procedures confirm the central position apologies occupy within all modern mediation 
mechanisms.17 Criminal law apologies ŚĂǀĞůŽŶŐŽĐĐƵƉŝĞĚĂƉƌŝŵĂƌǇƉůĂĐĞŝŶƚŚĞ ‘re-integrative shaming ?
processes widely accepted as essential to criminal rehabilitation.18 Similarly, defamation law has long 
given express recognition to apologies (and the failure to apologise) in determining an appropriate 
remedy.19 Distilled to its essential qualities, apologies are well-entrenched justice system elements, both 
in traditional litigation and other DR settings. They reduce barriers to resolution, whilst encouraging 
emotional healing and relationship reconstruction in many cases.20 The more recent role assumed by 
apology legislation in DR procedures is now considered. 
                                                          
11 Cayce Myers,  ‘<ŶŽǁŝŶŐtŚĞŶ/ƚ ?Ɛ>ĞŐĂůůǇ^ĂĨĞƚŽ^ĂǇ “/ ?ŵ^ŽƌƌǇ ? PdŚĞ>ĞŐĂůĨĨĞĐƚƐŽĨDŽƌƚŝĨŝĐĂƚŝŽŶ^ƚƌĂƚĞŐǇ ?
(2015) Institute for Public Relations [Online] Available: < http://www.instituteforpr.org/knowing-legally-safe-say-
im-sorry-legal-effects-mortification-strategy/> [24 October 2016]. 
12 Stephen B Goldberg et al, Dispute Resolution: Negotiation, Mediation and Other Processes (6th edn, Aspen, 
2012), 12. 
13Pieter Lavens,  ‘Negotiation and Apologies: The Role of an Apology, the Role of the Law and the Role of the 
Lawyer ? (2013) Bond University [Online] Available: <http://dx.doi.org/10.2139/ssrn.2473234> [24 October 2016], 9, 
10. 
14 Ibid, 4-5, re apology outcomes. 
15 WƌƵĞsŝŶĞƐ ? ‘ƉŽůŽŐŝĞƐĂŶĚĐŝǀŝůůŝĂďŝůŝƚǇŝŶƚŚĞh< PĂǀŝĞǁĨƌŽŵĞůƐĞǁŚĞƌĞ ? ? ? ? ? ? ) ? ? ? ? )Edin. L.R. 200, 203. 
16 Ibid, 208. 
17  :ĞŶŶŝĨĞƌƌŽǁŶ ? ‘dŚĞZŽůĞŽĨƉŽůŽŐǇŝŶEĞŐŽƚŝĂƚŝŽŶ ? ? ? ? ? ? W2004) 87 Marq LR 665, 668. 
18 Vines (2008), 205. 
19 Cooke and Midland Heart Ltd v MGN Ltd and Trinity Mirror Midlands Ltd [2014] EWHC 2831 (QB), [21], [22]. 
20 Lavins, 6. 
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Apology legislation ʹ aims, scope and operation 
dŚĞĐŽŵŵŽŶůĂǁũƵƌŝƐĚŝĐƚŝŽŶƐ ?ŵŽǀĞŵĞŶƚƚŽĞŵďƌĂĐĞǀĂƌŝŽƵƐĨŽƌŵƐŽĨĂƉŽůŽŐǇůĞŐŝƐůĂƚŝŽŶŚĂƐŝƚƐƌŽŽƚƐ
in the much-debated and often hotly disputed late 20th ĐĞŶƚƵƌǇƚŽƌƚůŝĂďŝůŝƚǇ ‘ĐƌŝƐŝƐ ? ?21 A combined force 
of insurance industry experts, policy-makers, and some academic commentators advanced the 
proposition that often-ĞǆŽƌďŝƚĂŶƚ ƚŽƌƚ ůŝĂďŝůŝƚǇ ĐůĂŝŵƐ ǁĞƌĞ ĞŶĐŽƵƌĂŐŝŶŐ Ă  ‘ĐŽŵƉĞŶƐĂƚŝŽŶ ĐƵůƚƵƌĞ ? ?22 
where lawyers, tame expert witnesses, and overly sympathetic judges were contributing to excessive 
civil liability awards.23 In turn, these ǁĞƌĞ ƌĞŐĂƌĚĞĚ ĂƐ ĐŽŶƚƌŝďƵƚŝŶŐ ƚŽ  ‘ŽƵƚ ŽĨ ĐŽŶƚƌŽů ? ŝŶƐƵƌĂŶĐĞ
premiums, amongst other negative social and economic consequences.24 For many commentators 
apology concepts were crucial contributors to the growth of a  ‘ĐŽŵƉĞŶƐĂƚŝŽŶĐƵůƚƵƌĞ ? ?25 This schematic 
succinctly summarises the linear relationship blamed by compensation culture theorists: (i) tortfeasors 
that ĂƉŽůŽŐŝƐĞ ŝŶ Ă ƚŝŵĞůǇ ǁĂǇ ĨŽƌ ƚŚĞŝƌ  ‘Ăƚ ĨĂƵůƚ ? ĂĐƚŝŽŶƐreduce the emotional tensions created by 
wrongful acts; but (ii), lawyers (and insurers) frequently advise these parties not to apologise, in order to 
protect against future liability claims; (iii) those claims likely to have been more readily settled if a timely 
apology had been made now have barriers, making efficient DR more difficult; and finally, (iv) the total, 
and partially preventable total DR costs (damages, legal, related expert witnesses, and systemic 
expense) correspondingly increase.26  
Spencer describes how the claimed international compensation culture expansion was symbolised by 
 ‘ĂŵďƵůĂŶĐĞ-ĐŚĂƐŝŶŐ ?h^ƚŽƌƚůĂǁǇĞƌƐ ?dŚŝƐƉĞƌƐƵĂƐŝǀĞ, if highly distorted, image of unethical, cynical civil 
justice system manipulation summarises a problem that appeared to demand legislative response.27 In 
contrast, ƚŚĞ  ? ? ? ? ,ŽƵƐĞ ŽĨ ŽŵŵŽŶƐ ŽŵŵŝƚƚĞĞ ƐƚƵĚǇŝŶŐ ƚŽƌƚ ůĂǁ ƚƌĞŶĚƐ ĐŽŶĐůƵĚĞĚ ƚŚĂƚ  ‘ ?ƚŚĞ
ĞǀŝĚĞŶĐĞ ĚŽĞƐ ŶŽƚ ƐƵƉƉŽƌƚ ƚŚĞ ǀŝĞǁ ƚŚĂƚ ŝŶĐƌĞĂƐĞĚ ůŝƚŝŐĂƚŝŽŶ ŚĂƐ ĐƌĞĂƚĞĚ Ă  ?h< ?  “ĐŽŵƉĞŶƐĂƚŝŽŶ
ĐƵůƚƵƌĞ ?. ?28 Consequently, apology legislation must be considered with these conflicting views in mind. 
                                                          
21See: (i) Frank Furedi, Courting Mistrust: The Hidden Growth of a Culture of Litigation in Britain (OUP, 1999); (ii) J.J. 
SpiŐĞůŵĂŶ ? ‘Negligence: the last outpost of the welfare state ? ?2002) ALJ 432. 
22 :ĂŵĞƐ'ŽƵĚŬĂŵƉ ? ‘The Young Report: An Australian perspective on the latest response to Britain's 
 ?ĐŽŵƉĞŶƐĂƚŝŽŶĐƵůƚƵƌĞ ? ? ? ? ? ? ) ? ? ? ? )P.N. 4, 7. 
23 :ŽŚŶ^ƉĞŶĐĞƌ ? ‘An unethical personal injury sector ? ? ? ? ? ? ) ?J.P.I. 226. 
24 Jennifer K. Robbennolt,  ‘ƉŽůŽŐŝĞƐĂŶĚƐĞƚƚůĞŵĞŶƚůĞǀĞƌƐ ? ? ? ? ? ? ) ? ? ? )J.E.L.S. 333, 335-338. 
25 Zahra Awaiz-Bilal ? ‘dŚĞĚƵƚǇŽĨĐĂŶĚŽƵƌĂŶĚĂƉŽůŽŐŝĞƐĂƐĂůĞŐĂůƌĞŵĞĚǇ ? ? ? ? ? ? ) ?J.P.I. Law 7, 10.  
26 Prue Vines, 2013, 488. 
27 Spencer, 228. 
28 House of Commons Constitutional Affairs Committee, Compensation Culture: Third Report of Session 2005-2006, 
Vol 1, HC 754-I (Stationery Office, 2006), [13.1]. 
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It is noted that whilst the positive effects apologies often have in promoting settlement are widely 
accepted; however, a significant concern has been highlighted ƚŚĂƚ ‘ĐƌĂĨƚĞĚ ?ĂƉŽůŽŐŝĞƐdo not generate 
the same benefits as ones provided without legal prompting. Taft describes apologies made in 
ĐŽŶŶĞĐƚŝŽŶǁŝƚŚ ůĞŐĂůƉƌŽĐĞĞĚŝŶŐƐĂƐŚĂǀŝŶŐƚŚĞŝƌ  ‘ĨƵŶĚĂŵĞŶƚĂůŵŽƌĂůĐŚĂƌĂĐƚĞƌ  ?ĚƌĂŵĂƚŝĐĂůůǇ ? ŝĨŶŽƚ
irrevocably, altered. ?29 This is a powerful comment, as it calls into question whether an apology 
delivered in the course of legal proceedings actually meets the definition set out above.  
If, as Taft describes this particular apology process, an ĂƉŽůŽŐǇŝƐƐŝŵƉůǇ ‘ĐŽŵŵŽĚŝĨŝĞĚ ? ?30 and is given to 
reduce the compensation payable to the innocent party, then there is merit in the proposition that such 
apologies are a triumph of form over substance. It becomes difficult to determine from some apologies 
drafted or heavily influenced by lawyers whether the party is actually apologising at all.31 The selected 
comparative legislative examples are now examined with these apology features, effects, and limitations 
understood. 
Comparative jurisdiction examples  
1. Scotland  
The Apologies (Scotland) Act 2016 represents a concerted Scottish effort to encourage a  ‘ĐƵůƚƵƌĞ ŽĨ
ĂƉŽůŽŐŝƐŝŶŐ ? ?32 The Scottish government endorsed this private members bill as legislation that will 
contribute to the pursuit of fair redress for wrongs, and greater victim closure.33 The 2016 Act succinctly 
defines the legal effect an apology must be given in any legal proceedings.34 As a general rule, an 
apology made outside of the proceedings in any context: (i) is not admissible evidence with respect to 
ĚĞƚĞƌŵŝŶŝŶŐ ůŝĂďŝůŝƚǇ ?ĂŶĚ  ?ŝŝ ) ? ƚŚĞĂƉŽůŽŐǇĐĂŶŶŽƚďĞƵƐĞĚ  ‘ ? ŝŶĂŶǇŽƚŚĞƌǁĂǇƚŽƚŚĞƉƌĞũƵdice of the 
person by or on behalf of whom the apology was made. ?35 The main civil proceedings excepted from the 
Đƚ ĂƌĞ ƉƵďůŝĐ ŝŶƋƵŝƌŝĞƐ ? ĐŚŝůĚƌĞŶ ?Ɛ ŚĞĂƌŝŶŐƐ ? ĂŶĚ ĚĞĨĂŵĂƚŝŽŶ ƉƌŽĐĞĞĚŝŶŐƐ ? ƚŚƵƐ ŐŝǀŝŶŐ ƚŚĞ Đƚ ǁŝĚĞ-
ranging, but not retrospective effect.36 
                                                          
29 >ĞĞdĂĨƚ ? ‘Apology subverted: the commodification of apology ? (2000) 109 Yale LJ 1135, 1136. 
30 Ibid. 
31 :ƵƐƚŝĐĞ^ĞĂŶZǇĂŶ ? ‘ŚŝůĚŽŵŵŝƐƐŝŽŶ ? ? ? ?&ĞďƌƵĂƌǇ ? ? ? ? )Irish Times [Online] Available: 
<http://www.irishtimes.com/news/clerical-child-abuse-an-irish-timeline-1.880042> [24 October 2016]. 
32 ŽƌĞ ‘Success for the Apologies (Scotland) Act 2016 ? ? ? ? ? ? ) ?KŶůŝŶĞ ?ǀĂŝůĂďůĞ PAMhttp://www.core-
solutions.com/blog/success-for-the-apologies-scotland-act-2016/> [24 October 2016]. 
33 Ibid. 
34 Apologies (Scotland) Act 2016, s. 1(a). 
35 Ibid, s.1(b). 
36 Ibid, s.2(1), s.4. 
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The ĐƚĂůƐŽĚĞĨŝŶĞƐ  ‘ĂƉŽůŽŐŝĞƐ ? ŝŶƉƌĞĐŝƐĞƚĞƌŵƐ; these are any statements made by or on behalf of a 
ƉĞƌƐŽŶŝŶĚŝĐĂƚŝŶŐƚŚĂƚ ‘ ?ƚŚĞƉĞƌƐŽŶŝƐƐŽƌƌǇĂďŽƵƚ ?ŽƌƌĞŐƌĞƚƐ ?ĂŶĂĐƚ ?ŽŵŝƐƐŝŽŶŽƌŽƵƚĐŽŵĞ. ?37 Apologies 
also include any part of such statements containing ĂŶƵŶĚĞƌƚĂŬŝŶŐ ‘ƚŽůŽŽŬĂƚƚŚĞĐŝƌĐƵŵƐƚĂŶĐĞƐ ?ŐŝǀŝŶŐ
rise to the apology-triggering event, with a view to preventing its recurrence.38 From a literal meaning 
perspective, the Scottish approach appears to satisfy two important DR apology criteria, as the Act 
encourages apologies to be made without additional liability risk. As importantly, the s. 3 definition 
ĞŶƐƵƌĞƐƚŚĂƚĂƉƌŽƐƉĞĐƚŝǀĞĚĞĨĞŶĚĂŶƚ ? ‘ĚĞĨĞŶĚĞƌ ? )39 can remedy a dangerous circumstance without their 
remedial efforts being relied upon as an admission of liability.40  
Its relative newness (the Act was given Royal Assent on 23 February 2016) means that the apology 
provisions have not yet been extensively considered in contested legal proceedings. However, Scots and 
international commentators have generally praised how the Act provides straightforward, unequivocal 
direction regarding apologies, and how their conversion into a tactical DR weapon is prohibited.41 Irvine, 
a practising mediator, suggests that care must be taken with respect to how the Act is applied in 
practice. He endorses apologies as powerful and positive when  ‘delivered at the right moment and in 
the right manner. ?42 Irvine, consistent with the commentaries cited above, recognises the practical and 
emotional impact a proper apology can deliver, consequently unlocking longstanding conflicts.43 /ƌǀŝŶĞ ?Ɛ
ƋƵĂůŝĨŝĐĂƚŝŽŶ ƌĞŐĂƌĚŝŶŐ ĂƉŽůŽŐŝĞƐ ? ĂĐƚƵĂů ĞĨĨĞĐƚ ŝƐ ĂƉƉůŝĐĂďůĞ ƚŽ ĞĂĐŚ ŽĨ ƚŚĞ ůĞŐŝƐůĂƚŝǀĞ ĞǆĂŵƉůĞƐ ĐŝƚĞĚ
here, and is echoed by other scholars. Apologies are ineffective, and potentially counter-productive to 
ĞĨĨĞĐƚŝǀĞZǁŚĞƌĞƚŚĞǇĂƌĞŽŶůǇ ‘ƉĂƌƚŝĂů ? ?44  
The rejected apology will also potentially raise, and not reduce DR barriers to settlement. Where a 
sincere and unreserved apology is not accepted by the recipient, the climate for further resolution is 
                                                          
37 Ibid, s.3. 
38 /ďŝĚ ?>ƵĐǇ,ĂƌƌŝŶŐƚŽŶ ? ‘Is it too late now to say sorry? - the Apologies (Scotland) Act 2016 ? ?KŶůŝŶĞ ?ǀĂŝůĂďůĞ P
<http://www.tltsolicitors.com/news-and-insights/insight/is-it-too-late-now-to-say-sorry---the-apologies-scotland-
act-2016/> [24 October 2016]. 
39 The term employed in Scottish civil procedure. 
40 Society of Solicitor AdvocateƐ ? ‘Apologies (Scotland) Bill passed ? ? ? ? ? ? ) ?KŶůŝŶĞ ?ǀĂŝůĂďůĞ P
<http://www.solicitoradvocates.org/news_article/385.aspx> [24 October 2016]. 
41 See: (i) Douglas MĂǆǁĞůů ? ‘dŚĞƉŽůŽŐŝĞƐ ?^ĐŽƚůĂŶĚ )Đƚ ? ? ? ? PĂŶŝŶŶŽǀĂƚŝǀĞ ƉƉŽƌƚƵŶŝƚǇŝŶƚŚĞƚǁĞŶƚǇĨŝƌƐƚ
ĐĞŶƚƵƌǇŽƌĂŶƵŶŶĞĐĞƐƐĂƌǇĚĞǀĞůŽƉŵĞŶƚ ? ? ? ? ? ? ? ) ?J.P.I. Law  ? ? ? ?ŝŝ )ŚĂƌůŝĞ/ƌǀŝŶĞ ? ‘dŚĞWƌŽƉŽƐĞĚƉŽůŽŐŝĞƐĐƚĨŽƌ
^ĐŽƚůĂŶĚ P'ŽŽĚ/ŶƚĞŶƚŝŽŶƐǁŝƚŚhŶĨŽƌĞƐĞĞĂďůĞŽŶƐĞƋƵĞŶĐĞƐ ?>ĞŐŝƐůĂƚŝǀĞŽŵŵĞŶƚ ) ? ? ? ? ? ? ) ? ? ? ? )Edin. L.R. 84, 90. 
42 Irvine, 85. 
43 Ibid. 
44 Ibid; see also L. E. Jesson and P.B ?<ŶĂƉƉ ? ‘My lawyer told me to say I'm sorry: lawyers, doctors and medical 
ĂƉŽůŽŐŝĞƐ ? (2009) 35 William Mitchell Law Review 33, 36. 
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often substantially chilled.45 In this important sense the Act has a single direction character. Section 1 of 
the apology provisions clearly set out the legal consequences flowing when an apology is made, but it is 
equally apparent that this Act (nor any legislation) can compel ĨŽƌŐŝǀĞŶĞƐƐ ?ƚŚĞĂƉŽůŽŐǇ ?Ɛmirror image.46 
 
2. England and Wales 
The EW Compensation Act 2006 ƉƌŽǀŝĚĞƐĂŶĞǀĞŶŵŽƌĞƐƵĐĐŝŶĐƚƚƌĞĂƚŵĞŶƚŽĨĂŶĂƉŽůŽŐǇ ?ƐůĞŐĂůĞĨĨĞĐƚ
ƚŚĂŶƚŚĞ^ĐŽƚƚŝƐŚůĞŐŝƐůĂƚŝŽŶĚĞƐĐƌŝďĞĚĂďŽǀĞ ?dŚĞtĐƚƐƚĂƚĞƐ P ‘ŶĂƉŽůŽŐǇ ?ĂŶŽĨĨĞƌŽĨƚƌĞĂƚŵĞŶƚŽƌ
other redress, shall not of itself amount to an admission of negligence or breach of statutory duty ? ?47 The 
ƚĞƌŵ ‘ĂƉŽůŽŐǇ ?ŝƐŶŽƚĚĞĨŝŶĞĚ ?ĂŶĚƚŚŝƐĨĂĐƚŚĂƐĂƚƚƌĂĐƚĞĚƐŝŐŶŝĨŝĐĂŶƚĐŽŵŵĞŶƚĂƌǇƐƵŐŐĞƐƚŝŶŐthat the Act 
encourages the various partial apology forms that are often regarded as damaging, and not conducive to 
DR success.48 Adopting the same literal meaning approach to the EW provision as taken by the Scottish 
Đƚ ? ŽŶĞ ŵŝŐŚƚ ƌĞĂĚŝůǇ ĐŽŶĐůƵĚĞ ƚŚĂƚ ƚŚĞ ƉŚƌĂƐĞ  ‘ƐŚĂůů ŶŽƚ ŝŶ ŝƚƐĞůĨ ? ĐŽŶƐƚŝƚƵƚĞ Ă ůŝĂďŝůŝƚǇ ĂĚŵŝƐƐŝŽŶ ŝƐ
ambiguous. For example, if an apology was made concurrently with a commitment to investigate the 
ƉŽƐƐŝďůĞĐĂƵƐĞƐŽĨĂŶĞǀĞŶƚůĞĂĚŝŶŐƚŽƚŚĞŽƚŚĞƌƉĂƌƚǇ ?ƐŝŶũƵƌŝĞƐ ?Ɛ ? ?ŵŝŐŚƚƉĞƌŵŝƚƚŚĞĐŽŵŵŝƚŵĞŶƚĂŶĚ
apology to be given combined, liability admission effect.49 
EW law has made other strides regarding apologies and their legal meaning that are more focused, and 
ƚŚƵƐ ƐƚƌŽŶŐůǇ ĐŽŶƚƌŝďƵƚĞ ƚŽ ZĞĨĨĞĐƚŝǀĞŶĞƐƐ ?  ƉƌŽŵŝŶĞŶƚ ĞǆĂŵƉůĞ ŝƐ ƚŚĞ ĞŵĞƌŐŝŶŐ  ‘ĚƵƚǇ ŽĨ ĐĂŶĚŽƵƌ ?
now promoted under the Care Act 2014.50 This Act imposes a specific duty on the Government to 
provide for a  ‘duty of candour ? applicable in any case where specified incidents (such as substandard 
healthcare quality) affecting ĂƉĞƌƐŽŶ ?ƐƐĂĨĞƚǇŽĐĐƵƌŝŶƚŚĞĐŽƵƌƐĞŽĨƚŚĞƉĞƌƐŽŶďĞŝŶŐƉƌŽǀŝĚĞĚǁŝƚŚĂ
service.51 Awaiz-Bilal notes that the EW duty objective is to ensure that health and social care providers 
ĂƌĞ  ‘ŽƉĞŶ ǁŚĞŶ ƚŚŝŶŐƐ ŐŽ ǁƌŽŶŐ ? ? ĂŶĚ ĂŶ ĞǆƉůĂŶĂƚŝŽŶ ŝƐ ĂĐĐŽƌĚŝŶŐůǇ ƉƌŽǀŝĚĞĚ ƚŽ ƚŚĞ ǀŝĐƚŝŵ ĂŶĚ ĂŶǇ
affected family members.52 A duty of candour does not necessarily have the same meaning as an 
ĂƉŽůŽŐǇ ? ĂƐ  ‘ĐĂŶĚŽƵƌ ?may reasonably include the responsible party offering justifications for their 
                                                          
45 Irvine, 86; Maxwell, 81, 82. 
46 Irvine, 87. 
47 Compensation Act 2006, s.2. 
48 Lord David Young, Common Sense, Common Safety (HM Government, 2010) [Online] Available: 
<http://www.number10.gov.uk/wp-content/uploads/402906_CommonSense_acc> [24 October 2016 
49 ƉŽŝŶƚƚĂŬĞŶĨƌŽŵ:ŽŶZŽďŝŶƐ ? ‘^ĂǇŝŶŐƐŽƌƌǇ ? ?:ƵůǇ ? ? ? ? )Law Society Gazette, [Online] Available: 
<http://www.lawgazette.co.uk/analysis/saying-sorry/47101.fullarticle> [24 October 2016]. 
50 Care Act 2014, s. 
51 Ibid, s. 81. 
52 Awaiz-Bilal, 9. 
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actions that encourage resistance, resentment, or outright hostility in the recipient. On balance, the 
duty of candour and express Compensation Act s. 2 language suggests that in the EW health and social 
care spheres, an apology culture appears to be taking root. 
3. British Columbia  
The 2006 BC apology legislation has received international scholarly praise for its breadth, detail and 
generally comprehensive nature.53 The Act defines an apoloŐǇĂƐ ‘ ?ĂŶĞǆƉƌĞƐƐŝŽŶŽĨƐǇŵƉĂƚŚǇŽƌƌĞŐƌĞƚ ?
a statement that one is sorry or any other words or actions indicating contrition or commiseration. ?54 
This definition expressly excludes any apologies from being later relied upon as a liability admission in 
any manner.55 Unlike the other apology enactments examined here, the BC provisions include the 
following additional features: (i) the apology does not constitute a confirmation of a cause of action in 
relation to the relevant matter Limitation Act purposes; and (ii), notwithstanding any language to the 
ĐŽŶƚƌĂƌǇĂƐŝŶĐůƵĚĞĚŝŶĂŶŝŶƐƵƌĂŶĐĞĐŽŶƚƌĂĐƚ ?ƚŚĞĂƉŽůŽŐǇŵĂĚĞĚŽĞƐŶŽƚ ‘ ?ǀŽŝĚ ?ŝŵƉĂŝƌŽƌŽƚŚĞƌǁŝƐĞ
affect ? any available insurance coverage that would, but for the apology, be available to the apologising 
person.56 
The clear BC legislative language removes all legal ambiguity surrounding the apology process; 
consequently, it removes a major obstacle to the delivery of apologies.57 The BC definition thus strikes 
directly at the heart of the policy concerns expressed above, namely apologies as potentially 
undermining a later legal defence advanced by an insurer (most often in motor vehicle accident 
claims).58 /ƚ ĂůƐŽ ƐƚƌŝŬĞƐ Ă ƵƐĞĨƵů ďĂůĂŶĐĞ ďĞƚǁĞĞŶ ƚŚĞ ƌĞƐƉĞĐƚŝǀĞ ƉĂƌƚŝĞƐ ? ƌŝŐŚƚƐ ŝŶ ƚŚĞ ĞǀĞŶƚ ŽĨ
subsequent litigation. By ensuring that an apology does not constitute confirmation of a cause of action 
for limitation period purposes, the apology is given an appropriate boundary. The innocent party must 
still comply with applicable limitation period rules, and such persons are precluded from saying, in the 
ĞǀĞŶƚŽĨĂŵŝƐƐĞĚůŝŵŝƚĂƚŝŽŶ ? ‘ƵƚƚŚĞŽƚŚĞƌƐŝĚĞĂƉŽůŽŐŝƐĞĚ ? ?59 
                                                          
53 Apology Act 2006 (BC). 
54 Ibid, s.1. 
55 Ibid, s.2. 
56 Ibid. 
57 Corbett, 148. 
58 Ibid. 
59 See e.g. Vance v. Cartwright, 2013 ^ ? ? ? ? ?ĂĨĨ ?Ě ? ? ? ? ? ? ? ? ) ? 
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4. Massachusetts  
This US state apology legislation is selected for this comparative discussion because it was the first 
(1986) apology enactment designed to deal with the growth of the  ‘ĐŽŵƉĞŶƐĂƚŝŽŶ ĐƵůƚƵƌĞ ? ?60 The 
Massachusetts law provides that any:  
 ‘ ?statements, writings or benevolent gestures expressing sympathy or a general sense of 
benevolence relating to the pain, suffering or death of a person involved in an accident and 
made to such person or to the family of such person shall be inadmissible as evidence of an 
ĂĚŵŝƐƐŝŽŶŽĨůŝĂďŝůŝƚǇŝŶĂĐŝǀŝůĂĐƚŝŽŶ ? ? ?ĞŵƉŚĂƐŝƐĂĚĚĞĚ )61 
The highlighted portions of this legislation attract specific attention within this discussion. Unlike the 
fulsome BC legislative effect outlined above, the Massachusetts version constitutes what Corbett 
ĚĞƐĐƌŝďĞƐ ĂƐ ĂŶ ƵŶƐĂƚŝƐĨĂĐƚŽƌǇ ?  ‘ŚĂůĨǁĂǇ ŚŽƵƐĞ ? ĂƉƉƌŽĂĐŚ ?62 This criticism is valid, as this law only 
excludes ƚŚĞ ĚĞĨĞŶĚĂŶƚ ?Ɛ  ‘expressions of sympathy ? as inadmissible evidence. There is power in the 
ĐŽŶƚĞŶƚŝŽŶ ƚŚĂƚ DĂƐƐĂĐŚƵƐĞƚƚƐ ?partial apology protection does not advance the objective of 
encouraging the greater use of apologies, and thus reducing DR barriers.63  
This legislation carries the clear danger that through limiting apology protecting to expressions of 
sympathy ?ĂĐůĂŝŵĂŶƚǁŝůůďĞĂŶŐĞƌĞĚĂŶĚŶŽƚƉůĂĐĂƚĞĚǁŚĞƌĞƚŚĞƉŽƚĞŶƚŝĂůĚĞĨĞŶĚĂŶƚ ?ƐƐǇŵƉĂƚŚǇĚŽĞs 
not include an admission of wrongdoing.64 The Massachusetts law is also likely to make determining the 
boundary between expressing concern or sympathy and liability admissions very difficult.  
Summary 
When the four selected apology legislation examples are collectively evaluated, the BC provisions are 
better aligned with DR efficiency and effectiveness objectives, and its well-crafted apology definition, 
combined with express insurance contract and limitation period references supports this conclusion. 
Conversely, the older Massachusetts law shows its age, and corresponding lesser apology legal effects 
than any of the other three examples. Laws such as this do not promote highly prized legal certainty and 
predictability ?ĂƉŽŝŶƚƚŚĂƚĐŽŶƚƌŝďƵƚĞƐƚŽĂƉŽůŽŐǇ ?ƐƉƌĂĐƚŝĐĂůZŝŵƉůŝĐĂƚŝŽŶƐ ? 
                                                          
60 Vines, 2008, 201, 202. 
61 Massachusetts General Laws (1986) Title II, Chapter 233, s 23D 
62 Corbett, 147. 
63 /ŶƐƵƌĂŶĐĞ:ŽƵƌŶĂů ? ‘DĂƐƐ ?ŵďƌĂĐĞƐ ‘ŝƐĐůŽƐƵƌĞ ?ƉŽůŽŐǇ ?KĨĨĞƌ ?ƉƉƌŽĂĐŚĨŽƌDĞĚDĂůĂƐĞƐ ? ? ? ? ? ? )Insurance 
Journal, [Online] Available: < http://www.insurancejournal.com/news/east/2012/08/07/258509.htm> [24 October 
2016]. 
64 Corbett, 148. 
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Practical implications for DR practitioners and clients 
When taken together, general apology principles, specific academic commentaries, and the legislative 
examples, confirm that significant practical implications inevitably flow when an apology is made. These 
are often highly positive, so long as the apology content and its delivery are sincere. The authorities 
confirm that a weak, partial, or otherwise qualified apology may do more harm than good in a DR 
setting. This observation is linked to the earlier comments regarding DR strategy, the cold word that 
implies apologies offered during any DR proceeding (spanning negotiation, mediation, arbitration and 
litigation) may not be sincere. DR practitioners and clients must recognise that proper apologies have 
tremendous potential value from moral and legal perspectives. As the UK commentators particularly 
ŚĂǀĞŶŽƚĞĚ ?ĂŶĂƉŽůŽŐǇ ‘ĐƵůƚƵƌĞ ?ŝƐĂĐĐĞƉƚĂŶĐĞƚŚĂƚŵĂŬŝŶŐĂŶĂƉŽůŽŐǇŝŶĂƉƉƌŽƉƌŝĂƚĞĐŝƌĐƵŵƐƚĂŶĐĞƐŝƐ
ƐŝŵƉůǇƚŚĞ ‘ƌŝŐŚƚƚŚŝŶŐƚŽĚŽ ? ?65 
Tactical decision-making is unavoidable in any DR setting, and the parties are participating to achieve an 
outcome, either litigated, adjudicated, or one resolved through settlement. The legislation, cases, and 
commentaries discussed throughout the preceding sections strongly support the proposition that where 
ZƉƌĂĐƚŝƚŝŽŶĞƌƐĂŶĚƚŚĞŝƌĐůŝĞŶƚƐĂƌĞŶŽƚĨƵůůǇĂůŝǀĞƚŽĂŶĂƉŽůŽŐǇ ?ƐŝŵƉŽƌƚĂŶĐĞŝŶƚŚĞŽǀĞƌĂůůZƉƌŽĐĞƐƐ ?
their position risks being badly compromised. Alternatively, such inattention to how an apology can 
contribute to effective DR will possibly make the entire process more costly, stressful and ineffective.66 
Future research directions 
The wealth of high level academic research conducted to date with respect to apologies and related 
legislative initiatives in many international jurisdictions suggests the following likely future research 
directions will be taken. Scholars will continue to explore how apologies impact DR from both legal and 
sociological perspectives, as by their nature, apologies are proven to exert influence over both legal and 
non-legal aspects of many disputes. Further research will almost certainly examine important cause and 
effect issues related to apology timing and content, for example settlement rates observed in disputes 
as measures against when or if an apology was offered. 
Conclusions  
The various discussion threads developed in this paper support these vital conclusions, and the first is 
driven by the weight of the various cited authorities. Apologies are an important DR element, but how 
                                                          
65 Vines, 2013, 499; Corbett, 150; Irvine, 190.  
66 Vines, 2013, 500-501. 
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an apology affects DR progress and outcomes is largely dependent upon its quality, full, partial or 
qualified, and its apparent sincerity; the four apology legislation examples confirm this proposition. The 
BC enactments are a comprehensive apology code, one that brings obvious clarity and certainty to 
circumstances where an apology is offered to an innocent party, while the Massachusetts example 
illustrates how ambiguous, opaque language that fails to accurately define both apologies and their 
actual legal effect may not meaningfully contribute to better DR outcomes. 
EŽŵĂƚƚĞƌŚŽǁĂƉĂƌƚŝĐƵůĂƌ ũƵƌŝƐĚŝĐƚŝŽŶĚĞĨŝŶĞƐĂŶĂƉŽůŽŐǇ ?Ɛ ůĞŐĂůĞĨĨĞĐƚ ? ƚŚĞƌĞ ŝƐĂƉŽǁĞƌĨƵůƉƌĂĐƚŝĐĂů
obligation imposed on all DR stakeholders to carefully study the apology implications discussed above. 
Employed correctly, there is little doubt that an apology ?Ɛ strengths with respect to contributing to DR 
effectiveness far outweigh the weaknesses. An apology, even ones tendered because its maker seeks to 
gain a tactical advantage over an opposing party, is almost always preferred to not taking this step. It 
ƐĞĞŵƐĐĞƌƚĂŝŶƚŚĂƚĂŶĞǆƉĂŶĚŝŶŐ  ‘ĂƉŽůŽŐǇĐƵůƚƵƌĞ ? ?ĂƐĞǆƉůŝĐŝƚ ǇĞŶĐŽƵƌĂŐĞĚďǇƚŚĞ^ĐŽƚƚŝƐŚ ůĞŐŝƐůĂƚŝŽŶ ?
will ultimately contribute to better DR outcomes. There is now seemingly universal recognition that 
when provided appropriately, DR settlement barriers are reduced, and societal harmony is the biggest 
beneficiary. 
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